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FIKAL DECISION A.1'\!D ORDER 

l'ER CURL"0.·I. The Complamant. Vi Tran, filed a rctalintion comp\,iint under 
the employee protection provisioJn of the Energy Reorgani~ation Ad (ERA), as 
ii ffi\lntl<"d, 1 with the D~.partment of Labor's Occupational Safety and Health 

------------

·12 U.ci.C. § ,'i8.'i1 (200fiJ. The EH.A"~ implernenling" r~g",dalions are found at 29 C.F.R. 
P~1·t 24 (2011) 
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Administration (OSHA). '!'ran alleged that he was retaliated against following his 

report of d;itn falsification at the San Onofre Nuclear Generation Station (SONGS). 

OSHA dismi,rncd the claim as it was not filed within 180 days of the alleged adverse 

adion and no equilahlc tollin~ exceptions apply. Thus, the claim was untimely. 

The ca8C was referred to the Office of Administrative Law Judges (OALJ) per 

Tran's reqmlHl of ,July 28, 2017. Respondent moved for summary decISion which 
Tran opposed. The Administrative Law Judge (ALJ) issued an Order Granting 

Summary Decision on January 8, 2018, conduding the claim was untimely and that 

the OALJ does not have jurisdidion to ~on sider a claim for benefits under 

Respondent's employee welfare benefit plan. Complainant requested that the 
Administrative Review Board (A.R.1:1) review the ALJ's order. \\le affirm. 

JCRJSUTCTJON AND STANDARD OF REVIF.W 

The SoCl'ctary of Labor hah delegated to the ARB the authority to iaHuc final 

age11C)· decbions in i-cviow or on appeal of matters ari~ing under the ERA and its 
implementing regulations at 29 C.F.R. Part 24. 2 The ,\RB will affirm the ALJ's 

factual findings if supported by substantial evidence but reviews all conclusions of 

law de novo. Summnry dcciHion is permitted whcl'c '·there is no genuine diHputc ,rn 
to any material fact and the movant is entitled to decision as a matter of law.'' 29 
C.F.1-{. § 18.72(a) (2018). On Hummary decision, WH rcviuw the rncord on tho whole 

in the light most favorable to the non-moving party. }Jicallef u. Harrah's Ricon 
Casino & Resort, ARB No. 2016-0095, ALJ Ko. 201.5-SOX-00025, slip op. at 3 (ARB 
,July ii, 2018). 

BACKGROCNO 

The following facts arc undisputed. Tran was employed by Southern 

Clllifornia Edison Company (SCE) from approximately 1982 to 2003. ln 2003, he left 

work due to physical and emotional disability, for which he received long-term 

di8al,ility benefits under a plan administered by a contractor for SCE. Under the 

phln. Tran !'eceived benefits based on 50 percent of his salary. He disputed this 
benefit computation and claimed that he was ,mtitled to 70 p«rcent of his HHlary and 

filed an appeal with the RenofitH Committee. Thia appeal was denied by letter dated 

z Seci-etary's Order No. 01-2019 (lkkgation oi' Aulhol'ily and As~ignmAnt of 
lte&ponsihility to the Administrative Review Bom·d), 84 Fed. l{q;. 13,072 (Aµril 3, 2019); 29 
C.F.R § 24.110(.s.). 



June 2, 2004, was sent to Tran on that date. This letter specificfllly slfltP.~ thfll: 
ERISA3 "provides [Tranj the right to bnng an action under section fi02(n) thernof." 

On November 9, 2016, Tran sent a letter to SCE'H CEO €xphlining his 
position that he had been underpaid long-term disability benefits since 200.3 kHed 
on the allegation that they should have been calculated at ID percent of bia former 
s!lla,y. He does not mention whistleblower protection in this letter. By letter dated 

November 28. 2016, the Principal Manager, John Smolk, replied that this issue had 
been ~onsidered and rejeeted pre,·iously and would not be reopened. On December 1, 

2016, Tran sent a letter to SCE's CEO, noting the letter from Smolk and contending 
that th1s action wa5 taken as a result of his reporting data falsification at the San 
OnofrP. Nudellr Geneniling StHtion (SO:-JGS) which affected the release of radiation 
waste into the ocean. SCE's General Counsel Russnll Swarts Htmt 'I'ran a letter 

dated May 19, 2011, stating that the long-term disability henP.litH were properly 
administered and that his appr,al right~ of this i~sue expired. Tran filed a claim 
under th€ ER/\ hy Jette,· dat~d ,July G, 2017, contending that he was harassed at 
work until his '•health cullap8ed,"' and he received lower long-term disability 
paymnnts due to his reporting dHta fol.,ificHtion at SONGS. This claim was denied 
\,\· OSIIA as it v.ns untimt,ly. 

DISCUSSION 

S('Clion 211 of the ERA provides, in pertinent part, that '"No employer may 

discharge or otherwise discriminate against any employee with respect to his 
c:ompensation, terms, ,.onditions, <>r privilege~ of employment because the employee 
... notified his employer of an alleged violation of this chapter or the Atomic Energy 
Act of 19-54." 42 U.S.C. § 5851(a)(l)(AJ. Subsection 585l(a)(l)(.F) contains a catchall 
pruv-1sion that prohibits d1scrimmation agamst an employee who ·'assisted or 

participated or is about to assist or participate ... in any other manner in such a 
prO(,Heding or in ;rny other adion to carry out the purposes of this Act or the Atomic 
Energy 1\ct of 1954, llS amended." A timely ERA complamt must be filed "'ithin 180 
,fo_v~ of an ll 1leg€d adverse llction t.!lken against an employee. in retaliation for 
protected activity.• 

Employee Retin·mc·nl Income Security Act, :l9 U.S.C. ~ l 1:-12 (2011) (ERISA). 

42 U.S.C. § 585l(b)(l). 
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To prevail on :cin ERA whistlehlowcr complaint, a complainant must provP. by 

a preponderance of the evidence that he engaged in protected activity, suffered an 

unfavorable personnel action, and that his protected activity was a contributing 

factor m the unfavorable personnel action taken against him. If the complainant's 

protected activity was a contributing factor in the adverse action, the employer may 

avoid liubility only if it demonstrates ·'by clear and convincing evidence that it 
would have takfm th,, same unfavorable personnel action" in lhP absence of the 

protected aetivity.'• 

Contrary to Tran-_., contention on appeal, requesting in 2016 a correction of 

his disability benefits did not raise a new claim under the ERA. This request was 

considered and rejected 12 years previously and his alleged protected activity 

occurred in 2002·2003. As the A.LJ correctly found. Tran should have filed a 
complaint under the ERA alleging whistleblower protection ,vi thin 180 days of the 

June 2. 2004 letter denying Tran's request to calculate long•term disability benefits 

to award him 70 percent rather than 50 percent of his salary. Moreover, Tran did 

not raise the issue of reporting data falsification as possible protected activity until 

December 1, 2016, long after he had been denied a re.calculation of benefits. Thus, 

we affirm the AL.J's conclusion that. the claim filed on ,July 6, 2017, was untimely_r, 

CONCLUSION 

/\ccordingly, we AFFIRM tho AL.T's dismissal on summary decision as the 
daim was untimely and tho ALJ did not have the jurisdiction to consider Tran's 

contentions regarding the claim for benefits under the employee welfare benefit 

plan. 

SO ORDERED. 

42 U.S.C. ~§ 585l(l,)(3)(C). (U); 29 C.F.R. § 24.109(b)(l). 

;; Lastly, we ag:rcu with the ALJ's conclusion that any contention regarding the merits 
of the claim for benefits under SCE's employee welfare benefit plan was not properly before 
the ALJ. 


